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January 30, 2009
The Honorable Nancy Pelosi

Speaker

United States House of Representatives

H-232 The U.S. Capitol

Washington, DC  20515

The Honorable John Boehner

Minority Leader

United States House of Representatives

H-204 The U.S. Capitol

Washington, DC  20515

Re:
Proposed Economic Stimulus – Broadband Infrastructure Investment as 
Part of the “American Recovery and Reinvestment Act of 2009,” H.R. 1: 
NASUCA’s Recommendations.

Dear Speaker Pelosi and Minority Leader Boehner:


In its January 16, 2009 letter to your offices, and to the leadership of the House Commerce Committee, the National Association of State Utility Consumer Advocates (“NASUCA”)
 offered its perspectives and recommendations for your consideration relating to proposed investments in critical national infrastructure, particularly broadband and related telecommunications infrastructure.  Subsequently, the House introduced and ultimately passed the “American Recovery and Reinvestment Act of 2009,” H.R. 1.  The bill is now pending before the Senate and, if passed, will likely be referred to Conference Committee for reconciliation.


NASUCA members continue to develop more specific comments and recommendations regarding broadband investment that NASUCA submits for future consideration by the House.  

Overarching Goal of Broadband Stimulus


NASUCA believes that the overarching goal of the stimulus package for broadband services should be to provide sufficient resources to extend service to unserved areas and communities and to upgrade the broadband capacity of the nation in general.  Mapping of the existing infrastructure is necessary because it is simplistic to assume that the only unserved areas are rural areas.  It is entirely possible that certain socio-economic themes may be present in 
addition to population scarcity and geographic handicaps, which have left some communities abandoned by infrastructure improvements.  Anecdotal evidence suggests that some urban and suburban areas have at most one broadband option, often at the higher cable modem prices.  


Moreover, NASUCA believes that, for any broadband package to be effective, it is necessary to first adequately define the product, the environment and the goal (or goals).  Broadband must be defined in terms of speed or capacity.  The terms “unserved” and “underserved” must be further defined in terms of quantifiable measurements.  For instance, a long-range goal might be to achieve access to affordable broadband for 95% of households in 95% of the census blocs in the country with minimum speeds of 1.5 megabytes per second (“Mbps”) within five years and 10 Mbps in 10 years, concentrating first on those unserved census blocs that have zero broadband availability.  Quantifiable measures must be specific in order to know whether the long-term goal has been reached.  Shorter-term goals for the stimulus package could be derived from, and support achievement of, the longer-term goal.

Accountability And Disbursement Of Funds

NASUCA's basic premise is that “accountability” must be the hallmark of any transfers of the public’s funds to any recipients, public or private.  Continuing NASUCA's theme of strict accountability for the use of broadband funds by private recipients, we will be watchful of the Federal Communications Commission’s (“FCC”) actions, and other agencies’ actions, in the new Obama administration to verify that accountability is enforced and is transparent.


While the public policy goals of expanding the use and reach of broadband are worthwhile, cannibalizing funds from programs that support existing non-broadband services to accomplish broadband goals is unacceptable to NASUCA.  NASUCA notes that the FCC will likely have a role in this area.  


The problem of accountability identified by NASUCA is visible in the use of regulated funds and tax credits granted to Bell Companies in the past for advanced services projects that have never materialized, even as ratepayer funds were "expended" by the Bell Companies for these alleged purposes.  For instance, the Bell Companies have claimed for decades that they treat rural areas on a par with less expensive service areas, and have benefited all the while from government and ratepayer funding to promote comparable rural service.  But in the final analysis, the Bell Companies’ efforts have consistently fallen short of providing adequate or reasonably comparable service to rural consumers, the quid pro quo generally offered in exchange for less regulation (e.g., Yellow Pages transferred or special funding granted in order to achieve a specified goal).  In short, the regulatory bargain struck by government has too often resulted in a one-sided bargain in favor of the Bell Companies.  


Thus, in light of this on-going failure to hold the Bell Companies accountable for their bargains and promises, NASUCA recommends against providing industry participants with direct federal monies, but to rather use grants instead, issued to and administered through the states, with states having a major role in creating real and effective proposals.  In light of NASUCA's concerns regarding the FCC, the Association recommends the use of the National 
Telecommunications and Information Administration (“NTIA”) as the manager of the funding in order to keep the process competitively neutral.  

Where private recipients are involved, the education model of soliciting bids and selecting the lowest bidder in all cases should be used.  While some have suggested the use of formal cost-benefit analysis procedures, NASUCA believes that such an approach would add too much complication and take too much time to properly quantify the elements of each proposed effort.  While accountability should be of paramount importance to this effort, also critical to the broadband investment program’s success is efficiency and speed to market.  NASUCA believes that, by using existing structures and competitive bidding, and processing ideas through the system quickly, improved broadband service will be deployed in the most expeditious way to the ultimate benefit of consumers and the market.

Addressing Market Failures In Broadband Deployment

There has been extensive deployment of digital subscriber line (“DSL”) infrastructure by smaller rural companies, who have utilized federal universal service support to upgrade their networks.  By contrast, the Bell Companies have a poor record of deployment in the rural portions of their territories.  This disparity calls for government action that recognizes the mechanisms that cause the disparity.

The basic problem is that the Bell Companies are not building out for broadband service in substantial areas of their service territory, both rural and urban, due to their own business plans and economic models.  This is compounded by deregulatory actions taken by the FCC, largely at the behest of the Bell Companies, which have hampered the development of otherwise viable alternatives.  The issue is how to break that chain, raising the question whether incentives or penalties, or a combination of both, will provide the best resolution.  There are municipal broadband providers, data companies, cable companies and wireless providers with infrastructure as well, including Wi-Fi and Wi-Max facilities, so facilities do exist.  Competitors view the cost of special access as a bottleneck that blocks competitive access from the market to the core network.  The National Regulatory Research Institute’s (“NRRI”) recently completed report on the issue of special access is relevant.
  If regulated entities can be motivated to expand and facilitate access to the core broadband network(s) in rural areas or to price special access more reasonably for use by other regulated and unregulated entities, those other entities may offer service in currently unserved areas and the market could self-generate the level of participation that will become vibrant competition.

Other Issues

NASUCA is concerned about CTIA's negative message about the “open-access mandate,” as well as CTIA’s proposed 75-day shot clock on antenna siting, which are attempts to 
circumvent local control of such decisions.  These CTIA positions should not be incorporated in any telecommunications investment legislation.


With regard to the use of "existing structures" within the broadband stimulus package, NASUCA is aware of the use of the federal Universal Service Fund (“USF”), principally by small rural companies, for various broadband purposes.  But the bottom line for NASUCA is that broadband services should pay for broadband implementation and maintenance; payment should not come just from other ratepayer services, such as plain old telephone service.  We support assessing broadband services to pay for broadband deployment or, at a minimum, defray some of those costs.  It is also possible to use the federal USF explicitly to pay for the expansion of broadband services in unserved areas, but there are a number of steps under the current structure (e.g., regarding ETC status, making disbursements competitively neutral, requiring open-networks at reasonable rates by all recipients) that must be expressly required and strictly enforced.  Any proposed quid pro quo, especially if merely based on the political need to provide large local exchange carriers with benefits in order to achieve their buy-in because of their massive market share and extensive existing infrastructure, must require them to achieve set goals in a certain period of time (e.g., one year), or provide open access to their networks so that other providers may expand broadband deployment or service offerings. 


Further, if the federal USF is used as a funding source for increasing broadband deployment, then a Lifeline for Broadband program should be developed to ensure that low-income customers will be able to participate in the benefits of broadband.  This will also spur customers’ desire for such services in areas where they are not currently available or are unaffordable.  


Finally, it is also important to recognize that other factors, such as computer literacy, access to equipment and training, and language barriers may hinder the effectiveness of the stimulus package in extending broadband services to underserved populations.  To the extent possible, NTIA should work with states to coordinate the grant program with other public and private efforts to address this issue.


NASUCA appreciates the opportunity to continue to participate in the process of developing an appropriate and effective broadband investment package for the Nation.

/s/  David Springe

Director

Citizens' Utility Ratepayer Board
1500 S.W. Arrowhead Road
Topeka, KS 66604-4027
785.271.3239; Fax 785.271.3116

d.springe@curb.kansas.gov
President, NASUCA

/s/  David C. Bergmann
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, OH 43215-3485

614.466.8574; Fax 614.466.9475

bergmann@occ.state.oh.us
Chair, NASUCA Telecommunications

Committee
/s/  Charlie Acquard

Executive Director

NASUCA

8380 Colesville Road, Suite 101

Silver Spring, MD 20910

301.589.6313; Fax 301.589.6380

cc:
The Honorable Henry A. Waxman


The Honorable Joe Barton

The Honorable David R. Obey

The Honorable Jerry Lewis
� NASUCA is a voluntary association of advocate offices in more than 40 states and the District of Columbia, whose members are designated by state laws to advocate for utility consumers (primarily residential customers), and which operate independently from state utility commissions.  


� Peter Bluhm and Dr. Robert Loube, “Competitive Issues in Special Access Markets,” NRRI Publication 09-02 (Jan. 21, 2009); available at  � HYPERLINK "http://nrri.org/pubs/telecommunications/NRRI_spcl_access_mkts_jan09-02.pdf" ��http://nrri.org/pubs/telecommunications/NRRI_spcl_access_mkts_jan09-02.pdf�.





