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INTRODUCTION AND SUMMARY

Twenty-three sets of comments were filed in respdo the Federal
Communications Commission’s (“FCC” or “CommissioMNdtice of Inquiry (Nol”)
that sought “to refresh the record regarding teaes raised by the United States Court of
Appeals for the Tenth Circuit ... in tligwest Ildecision™ regarding the high-cost
universal service fund for non-rural carriers.atidition to the National Association of
State Utility Consumer Advocates (“NASUCA”), comntemvere filed by non-rural
carriers, rural carriers, wireless carriers, cgitwviders, associations of carriers, state

regulators and state consumer advocates.

! Federal-State Joint Board on Universal Servie€; Docket No. 96-4igh-Cost Universal Service
Support WC Docket No. 05-337 (“96-45/05-337"), FCC 09{28l. April 8, 2009) (Nol"), 1 1, citing
Qwest Communications Int'l, Inc. v. FC898 F.3d 1222 (10th Cir. 2005)@west IT).

2 Comments were filed by AT&T Inc. (“AT&T”); CTIA -The Wireless Association (“CTIA"); Embarq;
General Communication, Inc. (“GCI"); Independentépdone & Telecommunications Alliance (“ITTA”);
lowa Telecommunications Services, Inc. (“ITSI”); Ma Public Advocate (“MeOPA"); National Cable &
Telecommunications Association (“NCTA"); Nationak&hange Carrier Association, National



As predicted in NASUCA’s comments, and as -- utfioately -- invited by the
Nol, many of the comments went well beyond the isseesled to address tRavest Il
remand These arguments and proposals, which are extnarew unnecessary in this
context, include:

« Unifying the non-rural and rural carrier high-cesfpport mechanisrfis

» Addressing wireless service and the identical sttppde’;

« Adopting a reverse auction mechanism

« Providing explicit support for broadband servVjce

¢ Revamping the USF audit procésand

Telecommunications Cooperative Association, Orggion for the Protection and Advancement of Small
Telephone Companies, Eastern Rural Telephone Astgmti Western Telecommunications Association
(“NECA, et al.”); Nebraska Public Service Commisgs{tNebPSC”); New Jersey Board of Public Utilities
(NJ BPU"); New Jersey Division of Rate Counsel (“Ridte Counsel”); Public Utilities Commission of
Ohio (“PUCQO"); Qwest; Rural Cellular AssociatiorRCA"); Time Warner Cable Inc. (“TWC"); United
States Telecom Association (“USTelecom”); USA Ciathi; Verizon and Verizon Wireless (“Verizon”);
Vermont Public Service Board and Maine Public tiéd Commission (“Vt PSB/Me PUC"); Windstream;
and Wyoming Public Service Commission (“WY PSC").

% See VT PSB/Me PUC Comments at 3; Wy PSC Commeits a

* See, e.g., ITTA Comments at 3; CTIA Comments &t NASUCA agrees with NECA, et al. that the
Commission should “maintain its existing policyre€ognizing critical differences between rural pélene
companies, as defined by the Telecommunication®©AE096, and non-rural carriers.” NECA, et al.
Comments at 1-2; see also id. at 5-6.

®See, e.g., CTIA Comments at 2-5; NJ BPU Commerfis @ TA Comments at 5; USTelecom Comments
at 2. ITTA would have the ILEC and a single CETplitequally the support allocated to a specificewi
center. ITTA Comments at 5; see also Embarq Cortsv&r20. This would totally divorce support from
the number of lines actually served, and makds bttnse.

® See, e.g., NJ BPU Comments at 5; TWC Commentsat Bhe many reasons to eschew the reverse
auction concept for distributing support to incumbearriers are summarized in NASUCA's 96-45/05-337
Comments on Using Reverse Auctions to Determindnidigst Universal Service Support (April 17, 2008)
and 96-45/05-337 NASUCA Combined RD Reply Comméat87-41).

" See, e.g., Verizon Comments at 26-29; RCA Commaris7; ITSI Comments at 2; CTIA Comments at
8-9.

8 USA Coalition Comments at 17.



» Changing the federal universal service fund (“USé&htribution
mechanisni.
Of these issues, only broadband will be discussed. hThese reply comments focus on
issues directly relevant to the Tenth Circuit’s egra.

NASUCA'’s initial comments demonstrated, again édydoy repetition of earlier
comments, that the current high-cost USF for naatrcarriers, which includes three
component$ and provides support to all but two jurisdictionhas produced non-rural
carrier rural rates that are for the most partsoeebly comparable” to urban rates, as
directed by 47 U.S.C. § 254(b). Therefore, thenea need to substantially increase the
size of the non-rural carrier USF; indeed, the naad carrier fund could likely be
significantly reduced without rendering rural rates reasonably comparable to urban

rates!

Il. THE COMMISSION MUST EXPLAIN HOW THE NON-RURAL H IGH-
COST FUND FITS INTO THE ACT'S PRINCIPLES.

As NASUCA's initial comments demonstrated, the @ussion must -- and can
-- show how the non-rural high-cost fund meetsgbals of the Act? In that respect,

NASUCA agrees with Verizon that:

°See, e.g., AT&T Comments at 13-14; Verizon Comment3, 23-24.

1% There is funding from the high-cost model (“HCMibterstate access support (“IAS") and, for the-non
rural rate-of-return carriers, interstate commaoe I{“ICL").

1 But as discussed below, high-cost support for moal carriers’ rural telephone rates should not be
eliminated (see NJ Rate Counsel Comments at IrEpdaced by support for broadband networks and
services. See AT&T Comments at 3-4.

12 NASUCA Comments at 34-43.



The Tenth Circuit’'s overarching concern with thst leemand ordevas
the Commission’s failure to “consider fully the Acprinciples as a
whole.” ... The court instructed the Commissio®xamine “the
evolving nature of the system of supports” and tgva “comprehensive
picture” of how universal service programs showdstructured in the
current market. ... To address the court’s congéhesCommission’s
order on remand should first explain how the namdrfund fits into the
larger universal service program. The Commissimhthe court cannot
reasonably evaluate the non-rural fund in isolatibio individual part of
the USF is designed to achieve all of the univessalice objectives in the
Act.

The non-rural fund is only one of numerous mechasithat the
Commission has put in place to address universeailcgein particular
areas or for particular groups of customers thatbhically have received
subsidized communications servicés.

On the other hand, NASUCA must disagree with Varizand otherS) who assert that
subscribership rates are the key sign of univessadice success. The 1996 Act codified
additional principles, including that of reasonatdenparability of rates; success on that
score -- for non-rural carriers at least -- is shdyy NASUCA's rate census.

RCA asserts that “[t]he principle of competitivedatechnological neutrality
adopted by the Commission pursuant to Section 284ecAct should form the
underpinning of the new non-rural support mecharii$nThe notion that the
Commission-created competitive-neutrality principhmuld control the Congressionally-

specified principles in 47 U.S.C. § 254(b)(1)-(&kdooks theQwest lldirective that the

13 Verizon Comments at 5 (citations and footnote tadjt Unfortunately, as discussed in Section IV.
below, Verizon falls into the trap of consideringyHCM support, stating that the non-rural fun@ry
$350 million out of the total $7 billion USF. Idn 2008, the entire non-rural fund -- including MCIAS
and ICL -- amounted to $1.425 billion. USAC 2008mal Report at 48.

14 See Verizon Comments at 8.
15 NJ Rate Counsel Comments at 7; NCTA Comments at 7.

18 RCA Comments at 4.



Commission must consider “the range of principtestified in the text of the statut&.”
The Joint Board’s proposal for a Mobility Fuhi far better suited to addressing the
competitive interests of RCA'’s, CTIA%and the USA Coalition® members!

As discussed at length in NASUCA comments, theqgipie of reasonable
comparability should be the focus of the high-sgiport progran¥. The Commission
can show that it considered the other principlegbout denying reasonable comparability

its needed prominenéé.

. STATEWIDE COST-AVERAGING FOR NON-RURAL CARRIER S
SHOULD CONTINUE.

Many non-rural carriers complain that the curre@N{ which compares
statewide average costs to the national averadercosder to qualify non-rural carriers

for support* has deprived them of needed support. The suppsupposedly made

7 Qwest 1| 398 F.3d at 1234.

18 See NASUCA RD Comments at 21-23; NASUCA Combine@lR Comments at 18-22.
9 CTIA Comments at 9.

2 USA Coalition Comments at 4, 6.

ZLRCA's arguments that support should be fully poigaelies on the Commission’s expectation that
competitors would “capture” ILECSs’ lines. RCA Coramis at 27, citingrirst Report and Orderl2 FCC
Recd at 8932. Clearly, such capture has not beeddminant form of competitors’ access to hightcos
funding. Instead, wireless ETCs have received srigpr linesin addition to those continuing to be
supplied by the ILEC. See 96-45/05-337, Notic®afposed Rulemaking, FCC 08-4 (rel. January 29,
2008), 1 9.

22 NASUCA Comments at 34-43; see also USA Coalitiom@ents at 7-9.
Z See Vt PSB/Me PUC Comments at 19-21.

2 As argued in NASUCA's initial comments, the propemparison should be to national averaggn
costs. See NASUCA Comments at 53; Vt PSB/Me PU@@ents at 3; MeOPA Comments at 3.
NASUCA originally proposed using Census Bureaurtdtdins for “urban” (see NASUCA NRHC Remand
Comments at 21-23); MeOPA's proposal to use untachdetwork element zone 1 wire centers as the
basis for urban costs (MeOPA Comments at 3) isoredse.
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necessary by the incursion of competition intolthveer-cost urban areas, which
supposedly deprives rural areas of the implicitpeupthat was provided by urban
revenues®

It must be recognized thatnone of these carriers has provided a single shred
of data to support their position. There is no dermanstration that any non-rural
carrier’s rural rates have been increased (or evethreatened to be increased) by the
loss of this support, much less increased to the ipd where the rural rates are not
reasonably comparable to urban rates®

In the absence of such data, there is no needeeiadly in this remand context —
to abandon the statewide averaging concept fornmi-carriers’ As discussed in
Section V. below, all the evidence is to the camtraGiven the level of current urban and
rural rates around the country, and non-rural eestirates within the states, statewide

averaging can continué.

% See, e.g., AT&T Comments at 30-31; Embarq Commetris 6, 8; ITTA Comments at 8-9; NebPSC
Comments at 2; Qwest Comments at 2-4, 8; USTelé€omments at 3-4.

% |ikewise, there was no such data contained irEthbarg and Qwest proposals on which the
Commission requested comment. And ITSI providedata to show that its rates will not be reasonably
comparable to urban rates absent additional suppdote generally, ITTA states that “[m]any areas
served by ITTA members ... do not receive sufficl8- support” (ITTA Comments at 1) without any
data or any distinction between non-rural and roaatiers. And Vt PSB/Me PUC provide no data
supporting their statement that “Vermont/Maine hbgen receiving insufficient federal support fagith
non-rural carrier for at least ten years....” Vt PEB PUC Comments at 3. Vermont and Maine are
projected to receive $8.61 million and $1.44 milli@spectively in non-rural high-cost support foeit
non-rural incumbent carrier (including HCM and 1A8)2009 (USAC HC-01 2Q09); in 2008, Maine
received $7.5 million and Vermont received $12.%iom in non-rural carrier study areas (including f
competitive ETCs). USAC 2008 Annual Report at Z8ey do not show how that level of support has
yielded rural rates that are not reasonably confyhata urban rates. Indeed, Verizon’s analysisashthat
in both Maine and Vermont rural and non-rural ratesidentical. Verizon Comments, Exhibit 2,
Attachment A at 4, 9.

27 See Vt PSB/Me PUC Comments at 7-9.

% NASUCA does agree with MeOPA that the Commisstuwutd provide support only for rural wire
centers. MeOPA Comments at 4.



IV. COMMENTERS CONTINUE TO OVERLOOK THE SIGNIFICANT
SUPPORT PROVIDED BY IAS AND ICL.

As discussed in NASUCA's initial comments, the g continue to focus only
on support provided under the HCM, ignoring thessabtially greater amounts of
support provided under the two other high-cost maims available to non-rural
carriers® In 2008, HCM amounted to $351 million, while 1Ags $585 millior??

Thus Qwest’s assertion that in 2009 it is projettedeceive approximately $25
million from the high-cost funtioverlooks the $41.95 million in IAS it should also
receive, for a total high-cost USF amount of $66r8lion.** This distortion, consistent
with that in the Qwest proposdlis disingenuous at best. Likewise, Qwest’s statém
that HCM is provided to only ten statesverlooks the fact that under the current system,
in 2008 all but two jurisdictions -- the District Golumbia and New Hampshire --
received high-cost support for non-rural companid®n IAS and ICL are includ€el.

AT&T also complains that it “provides service to magural access lines than any
other carrier yet receives high-cost model supipgst three of its 22 ILEC state¥.”

This again ignores the fact that, including IAS,8Tactually receives support in 14 of

» See, e.g., NASUCA Comments at 11, 56-57. Onepgiareis Verizon. Verizon Comments at 6.
30 USAC 2008 Annual Report at 47.

31 Qwest Comments at 4; see also id. at 7-8.

32 Consistent with Qwest's estimate, this is basetdSAC HC-01 2Q09.

33 Qwest Proposal at 1.

34 Qwest Comments at 5; see also Windstream Comraefits

35 USAC 2008 Annual Report at 48.

3 AT&T Comments at 15. AT&T argues (id.) that teismehow violates the 47 U.S.C. § 254(b)(5)
principle that support be “specific.”



its ILEC states, in the amount of $190 milliBn(And it also overlooks the fact that two
of AT&T’s HCM states, Alabama and Mississippi, reeemore HCM support than any

other state.)

V. REASONABLE COMPARABILITY AND THE RANGE OF RURAL AND
URBAN RATES

In its comments here, Qwest comes up with a nummberutually contradictory
proposals: First, Qwest indicates thatfiay be appropriate to define rural rates as
‘reasonably comparable’ to urban rates if the reads for the supported services fall within
the full range of the Commission's selected pubtistrban rates, as Embarq has proposed.
Certainly this would make the range of rural ratesextensive with the range of published
urban rates® The most-recently published range of urban rates gp to $38.59
implying that only rural rates above that level \Wboeed suppoff. And this also makes
rural rates “equal” to urban rates, doing away it statutory directive that rural rates
merely be “reasonably comparable” to urban rates.

But Qwest also proposes tlihe Commission could define rural rates as
reasonably comparable to urban rates where “tfa rates in a given state are within
25% of the statewide average urban rate ... withérsthte.” And Embarg says that the

range should be “10%-20% of the prevailing averatpan rate within a staté2” Unlike

¥ USAC HC-01 2Q09.

% Qwest Comments at 12; see also ITTA Comments at 4.
392008 Reference Book, Table 1.13.

“0See also RCA Comments at 11.

“1 Qwest Comments at 6, 12.

2 Embarq Comments at 16.



Qwest'’s first proposals, these proposals ignoredhge of urban rates within the state;
for example, a rural rate could be 25% above thamaverage in the state, but only 10%
above the highest urban rate in the state.

Qwest also proposes using rates within Metropol8tatistical Areas (“MSAS”),
which is quite a different sample than the 95-aeNgrage, and, in fact could include
substantial rural territory. Assuming for the maydnowever, that the 95-city sample is
representative of statewide averages, Qwest’'s gadpeoould deem its rural rates in Utah
to be reasonably comparable at $28.39 (125% d$2i4€29 rate in Logan), while in
Wisconsin a rate reasonably comparable to AT&Tte i Milwaukee could be $51.44
(125% of $38.59). This makes little serse.

The PUCO also argues for the use of a statewidenuaierage to judge
reasonable rate comparabilityThe PUCQ’s argument is based on an incorrect igeem
that the Tenth Circuit rejected the Commission'®da ‘zone of reasonableness’™
because of “[tlhe simple fact that even urban regeg so much between state
jurisdictions.”® The Tenth Circuit was not presented with datgéham broad range of
urban rates, which led it to focus only on the |etugrban rates, rather than on the

average urban rate, much less the full range drurbtes, and caused it to reject the

*3 The practical impact of using a statewide averateis shown in the Wy PSC’s comments. Wy PSC
Comments at 11.

“PUCO Comments at 10. Notably, the PUCO approf/éisecuse of a nationwide cost standard as the
basis for establishing the need for support. 1d2a

Sd.



Commission’s range of reasonablen@sBurther, the&Qwest Icourt rejected attacks on
the use of national averages as the basis for stfdpo

RCA proposes the use of a “benchmark of 125 péafethe national average
urban rate for purposes of defining reasonably @raige urban rates® This is
ostensibly based upon Qwest’s earlier progdsad noted above, Qwest itself has moved
off this standard. It should also be recalled tisanhg this standard, providing support
above that threshold, and eliminating statewideayiag would, according to Qwest,
increase the non-rural high-cost fund by $1.2dmlfP Especially given the current level
of non-rural carriers’ rates, this is far more thawuld be needed to preserve and advance
universal service. It should be possible bothreserve and advance universal service by
cutting most current support levels, while allowmgiimal increases in some aréas.

For its part, AT&T does not propose a specific pamability standard, but uses
an example comparability standard of 1.2 (i.e.,%p6f the national urban average.
This would narrow the differences among rural rabes$ again ignores the current range

of urban rates.

6 SeeQwest || 398 F.3d at 1237, citinQwest | 258 F.3d at 1201.
*"Qwest | 258 F.3d at 1202, n.9.

“8 RCA Comments at 26.

491d. at 13, citing Qwest Proposal at 4.

0 Qwest Proposal at 4. Likewise, MeOPA’s proposahtrease total support for non-rural ILECs byrfou
fold (MeOPA Comments at 8) seriously overstatesatiheunt of support needed to maintain reasonably
comparable rural rates. Apparently, this is layghle to the abandonment of statewide cost-avegagim
produces results such as granting high-cost suppdigh-cost” carriers in Connecticut, Delaware,
Indiana and Ohio. See MeOPA Comments, Appendix A.

*1 As shown in NASUCA's initial comments (at 18-2f)ost non-rural carrier support is minimal when
calculated on a per-line basis, thus cannot hargraficant impact on reasonable comparabilityaiés.

52 AT&T Comments at 35.

10



Verizon proposes that “[tjhe Commission shouldraefreasonably comparable”
rates as those “that are similar to or within aso@@ble range of urban rates, accounting
for rates of all competing services regardlesadfinology.®® And Embarq says that the
“plain meaning of reasonable comparability is thaal customers are able to purchase
similar services ... at similar rates.>.”In the first place, “similar to or within a
reasonable range of” or simply “similar” providenalst no guidance to anyone. Indeed,
those are quite similar to the definition that wayected by the Tenth Circuit @west |
“a fair range of urban/rural rates both within atets borders, and among states>...”

In addition, the phrase “accounting for rateslb€@ampeting services regardless
of technology” does not help either, because thvds provided using various
technologies are functionally and structurally eliéint. The wireline service that has
been supported is basic telephone service (plditetéphone service or “POTS”),
without frills and (importantly) not including londjstance calling; wireless service
typically includes many vertical features and nawae long distance. And VoIP
service, which typically includes vertical featusexl nationwide long distance, does not
appear to currently receive any support. On therdbtand, supported POTS typically
includes unlimited local calling; the prices foraless packages that include unlimited

calling far exceed the typical urban (or rural) FRtes. Far better to compare wireline

%3 Verizon Comments at 11.
> Embargq Comments at 3, 15.
5 Qwest | 259 F.3d at 1210.

% As proposed in NASUCA's Initial Comments (at ApgenG), adjustments need to be made to reflect
the constricted local calling areas of some ruxahanges, which result in increased expense fts tait
elsewhere would be considered local.

11



to wireline, wireless to wireless, and VolIP to VpiRther than attempting to measure
intermodal comparability as contemplated by Veriggmoposaf’ As NJ Rate Counsel
points out, wireless carriers and VoIP providemdslly have a uniform national rate, so
their rural rates are by definition reasonably cample to their urban raté&s.

Further, some of the carriers propose to usericegof wireline bundles to test
comparability?® Under the Commission’s rules and the statutesetivertical services are
not supposed to be supported, so should not betagedt comparability.

Verizon presents, like NASUCAand unlike most of the other carriers, data on
actual carrier rates. Verizon

reviewed and analyzed basic residential tariff datea for every non-rural
carrier in every state. Throughout the countrgidential rates of non-
rural carriers are typically very similar withinetlstates they serve
regardless of whether their exchanges are locatadaral or urban areas. It
is not possible — and the Act does not requirer-thife Commission to
achieve exact parity in non-rural carrier rate®asrstates because state
commissions, not the Commission, establish basideatial rates based
on state-specific factors and policy judgments.

In many states, including Alaska, lowa, South Dalartd other states
traditionally considered to be “rural,” rates ofmural carriers are the
same throughout the state. Where a non-rural caloes charge different
residential local exchange rates, in all but a ifeslated instances that
carrier’s rural rates alewerthan its urban rates. For example, the
highest residential rate charged by AT&T in Miskigs ($19.01Y)

*” NASUCA does agree with Verizon that “[t]here ismeguirement that urban and rural rates be iddritica
Verizon Comments at 11; see NASUCA Comments at 28.

8 NJ Rate Counsel Comments at 7; see also NCTA Consnae 8-9; CTIA Comments at 9. This is an
additional reason for establishing different USFchamisms -- such as a separate fund or reversioasiet
- for wireless carriers.

%9 See Embarq Comments at 16; ITTA Comments at 458\ Qoalition Comments at 9; USTelecom
Comments at 5.

%9 NASUCA Comments at 17-18 and Appendix E.

®1 According to Verizon, these rates include basivise and the SLC. Verizon Comments, Exhibit 2 at

12



applies in urban areas such as Jackson, while aatlesv as $16.20 apply
elsewhere in the state, including rural areas. il&ily, Qwest’s highest
rate in Idaho ($20.95) applies in Boise, Pocatelfa) Twin Falls, three of
the largest communities in the state. And Hawalialecom’s highest
rates ($16.05) apply in Honolulu.

No non-rural carrier study area has a rate stradhat uniformly applies

higher rates to rural exchanges than to urban eggsa In fact, out of the

more than 50 non-rural carrier study areas thataidave uniform rates

across all exchanges in the study area, only ety areas haweny

rural exchanges with higher rates than the ratésarstudy area’s urban

exchanges. In two of those study areas, Qwest-Nkéd@nd Qwest-New

Mexico, the real dollar urban-rural rate differahis de minimis. The

third study area, Qwest-Wyoming, has a uniquestteture that applies

uniformly statewide with higher rates substantialfiset by federal and

state USF credits.
It is indeed refreshing to review comments fronagier that is not focused on achieving
more USF dollars for itself. Windstream blames thck of disparity between non-rural
carriers’ rural and non-rural rates on the sté&tbst NASUCA is unaware of any states
wherethe carriers have sought to lower their rates in urban aredsrarease their rural
rates.

GCI asserts that “the Commission should conduncttenal comprehensive
survey of all retail rates in urban and high-casta to establish the baseline data
necessary to determine the comparability of urahraral rates® In itsNRHC

Remancomments, NASUCA presented the Commission withgush a comprehensive

survey of non-rural carrier ratés.

%2 \erizon Comments at 16; see also id. at 20-21¢srtifications of reasonable comparability).eTh
Wyoming exception is illustrated in the Wy PSC’smeoents (at 4-5), which also note the unfortunate
limitations of those certifications. Wy PSC Comrgeat 8-10.

5 Windstream Comments at 18.
54 GCI Comments at 8.

% See NASUCA Comments at 17-18 and Appendix E.

13



That data, and other data in the record discussezin, shows that under the
current mechanism the range of rural carrier rat@st that much different from the
range of urban rates, such that rural rates aremtly reasonably comparable to urban
rates. This is also true for the average urbangaimpared to the average rural fate.
This is one of the many reasons why the level oéfal support should be based on
costs, not rates; this principle needs to be adebuexplained for the Court.

As its final proposal, Qwest notes that “[i]n faitt;ould be argued that
‘reasonably comparable’ should be defined to peamiider range of rates to be viewed
as ‘reasonably comparable’ so that carriers coédge higher rural rates to recover their
costs in high-cost areas with less need for imiplicexplicit subsidies®” This goes
against much of the direction Qiwest landll, and must be rejected.

Embarqg says that the Commission should “providécent support and
require[] recipients to commit to offer comparatdées.® It is not at all clear how any
of the carriers’ proposals would meet those goAls stated by NCTA,

the Commission should find that existing levelfigh-cost support are

more than sufficient to ensure that telecommurocetirates are affordable

and that rural telecommunications rates are reddpoamparable to

urban rates. The Commission does not need to exparsize of the

high-cost fund to address the needs of non-ruralecs; it just needs to
distribute support more efficientfy.

% See NASUCA Comments at 27.
57 Qwest Comments at 11, n.18:
8 Embarq Comments at 15.

% NCTA Comments at 2.
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VI. CONSIDERATION OF STATE EFFORTS

AT&T, in its review of the statutory principles uexgbinning universal service,
complains that “the existing high-cost support natsms continue to rely heavily on
implicit subsidies in state rates (primarily inretate access rates).’According to
AT&T, this violates the statutory principle thagl][l providers of telecommunications
should make an equitable and nondiscriminatoryrdmrtion to the preservation and
advancement of universal service.AT&T does not make clear how the existence of
intrastate implicit support means that some cafjand their customers) make
inequitable or discriminatory contributions to uerisal service. More importantly,
AT&T’s reasoning directly contradicts the finding@west lithat the FCC was not
required to eliminate implicit intrastate universatvice support. Thus conditioning
receipt of federal universal service support oructidns of intrastate access charges --
AT&T's goal heré® -- is not a necessary goal of FCC policy. ltdpexially not a
necessary issue to address in the remand @amst 1| particularly in light ofQwest lIs
explicit approval of the Commission’s current indment mechanism for state action.

AT&T’s arguments on this score are disingenuousest’®

O AT&T Comments at 13; see also id. at 17.

47 U.S.C. § 254(b)(4).

2 Qwest 1| 398 F.3d at 1232-1233.

8 AT&T Comments at 13.

" Qwest 11,398 F.3d at 1238.

> Much of AT&T’s proposal is exceedingly vague, inding the statement that “[r]ecipients of federal
high-cost support should be required to reduce theastate access charges both to account for any
increases in end-user rates needed to reach thgacahbility benchmark and for any support received

through the reformed high-cost support mechanisAT&T Comments at 36. Nowhere else in AT&T'’s
comments is there any discussion that rates mustheasedto reach the comparability benchmark.
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Qwest notes that “[w]here rates are regulated tarbgcially low relative to
costs, it would be unwise and potentially contitaryniversal service goals to interpret
that no support is necessar§.To the contrary, where rates are kept low thrastghe
action, there is no reason for federal supporetoiade available. This represents the
proper balancing of state and federal responsipdi stated by the Tenth Circuit in
Qwest 1 “[T]he Act requires the FCC to base its polictesthe principle that there
should be sufficient state mechanisms to promoieeusal service” and establish a
“partnership between the federal and state govemntsh&o preserve and advance
universal servicé.

Embarq asserts that “the Commission should nonasdhbat state commissions
can, or necessarily will, satisfy the Commissiaestion 254 obligations? As Qwest |
shows, this is a shared federal and state resplitysilAnd the Commission (together
with consumers in other states) has no obligatiaiake on the full burden of ensuring
comparability if a state is not willing to meet ressponsibilities. Only if the state is
unable — because of high costs — to meet the aldgan its own, should the federal
system take on additional responsibility.

Windstream, for its part, asserts that the Comimmmsshould adopt a rate
benchmark, such that carriers whose rural ratebeloav the benchmark should not

receive universal service support for those ruredsl® Given the current range of non-

® Qwest Comments at 6.

"Qwest | 258 F.3d at 1203 (footnotes omitted).

8 Embarq Comments at 10.

® Windstream Comments at 18-109.
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rural carrier rates, it is not clear whether theme any non-rural carrier areas that have
low rural rates and receive high-cost support, @sflg HCM?’, such an approach would
be consistent with NASUCA'’s second alternative ps@ reiterated in the initial
comments! But NASUCA categorically rejects Windstream'’s posal that the
Commission “develop a means to ensure ... that carni@ve the ability to increase rates
[that are] below the prescribed benchmark, so@arare not harmed by states that are
unwilling to do so on their owrf” The Commission should not impose its judgment of
local service ratemaking for that of the statesgfample by determining that a non-
rural carrier should be able to replace all theeneies lost from universal service support
if a state determines that less than all of thesemues should be recoverable from local
rates.

Vt PSB/Me PUC assert that the variations in stalicommunications policies
that have led to differences in local rates makesran inapt comparison to determine
sufficiency of support Yet the statute, 47 U.S.C. § 254(b)(3) -- whilttagree is the
key for the high-cost fund -- refers to reasonalasnparableates. That is why
NASUCA'’s second alternative proposal begins withte comparison, but then bases the

level of support on cost. State rate variations caused by state policyatians should

8 Other than perhaps some of the non-rural cartfietsreceive IAS, which NASUCA has argued should
be eliminated.

81 NASUCA Comments at 63-67.
82 \Windstream Comments at 19.
8 vt PSB/Me PUC comments at 14-16.

8 NASUCA supports MeOPA's proposal for a stair-stegchanism that increases support as costs
increase. MeOPA Comments at 6-7; see also NASUDACEmments at 38 (use of stair-step mechanism
for large rural carriers).
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be the responsibility of those states to suppaittiime responsibility of consumers in
other states to support through the federal @S® PSB/Me PUC simply do not provide
any basis for their notion that measuring compétghising local rates may needlessly
inflate the fund’? especially given the current range of local rates.

On the other hand, despite Vermont’s and Mainefemaints about the
inadequacy of federal support, it appears that btdine has instituted antrastate
USF?¥ This is in contrast to Wyoming, which has notyoatlopted an intrastate USF,
but has restructured local ratéapplied both federal and state high-cost fundsg a
direct credit to local rate$ andrequested additional federal USF support to bring

Wyoming'’s local rates within the reasonable comppiity range?

% This includes states that have chosen to abafmocuistomer-preferred flat rate calling patteree St
PSB/Me PUC Comments at 16, n.28.

81d. at 16-17.

87 National Regulatory Research Institute, “Statevidrsal Service Fund Mechanisms: Results of the
NRRI’s 2005-2006 Survey” (July 2006).

8 Albeit in a manner that is unfair to basic sendastomers and violative of 47 U.S.C. § 254(k), by
loading all of the cost of the local loop onto leasgrvice rather than sharing those costs amoraf &k
services that use the local loop. See 96-45, Ratition of the Wyoming Public Service Commisséord
the Wyoming Office of Consumer Advocate for Suppdeal Federal Universal Service Funds for
Customers of Wyoming's Non-Rural Incumbent LocatBange Carrier (December 21, 2004) at 7.

8 Wy PSC Comments at 4.

d. at 6. As the Wy PSC notes (id.), this reqimest not been acted on by the Commission in the mor
than four years since it was made.
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VII.  FIXING THE HIGH-COST MODEL

A. Needed Changes To The Model

Qwest notes the need to fix the model, but questiamether the fixes can be
accomplished quickl§. NASUCA agrees that it will be difficult if not ipossible to
reform the model in the timeframe agreed to byGbenmission -- i.e., by April 16,
2010.

NASUCA has previously discussed some of the chatiggseed to be made to
the modef? Vt PSB/Me PUC assert that some of the changédsenqlire considerable
effort: These include the use of geo-coded custdoeation dat®; the use of realistic
network assumptioffs and the proper treatment of special access finbeOPA also
recommends updating the technological foundatiath@imodef? and updating the
equipment costs included in the motleMeOPA states that other changes can be
accomplished more quickly, including updating lewints?® MeOPA believes that
geocoded customer information can be obtained rmarie quickly than estimated by Vit

PSB/Me PUC? NASUCA supports these improvements to the model.

1 Qwest Comments at 10; see also RCA Comments at 31.

92 NASUCA Comments at 50-53.

% See also Vt PSB/Me PUC Comments at 10.

% See id.; MeOPA Comments at 22 (use of minimum sipgrroad tree)
%Vt PSB/Me PUC Comments at 10; MeOPA Comments at 22

% MeOPA Comments at 21,

°71d. at 25.

% vt PSB/Me PUC Comments at 11.

% MeOPA Comments at 24.
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B. The Commission Should Not Rely Only On CustomebDensity As The
Cost Driver.

Key to the Embarqg and ITTA proposals is their notilbat the cost model should
be simplified to use only customer density as tile driver of cost in an exchany®.
AT&T also takes this positiolf: This gross oversimplification must be rejectedHhsy
Commission.

Embarq “proposes that the Commission would usedtmld density, multiplied
by the number of households, as the metric forcatiog high-cost support. This would
be a competitively neutral and stable methodolbgy would reasonably accurately
identify those areas where support is truly ne€¢d®dAnd ITTA states that “while many
characteristics combine to create cost requirementgal areasq.g.,topography and
terrain), population density is a readily quanbf@and objective measure that is a factor
in determining costs to serve. The occasion okfesustomers in any fixed-network
results in higher per-customer costs than wouldhiained in more densely populated
regions.”®

The flaw in these proposals is easy to spot: Ususgjomer density alone -- as
determinative of both the need for support anddkiel of support -- assumes that a wire
center serving five customers per square mileongekample, flat northwest Ohio or

Kansas, is as costly to serve as one with fiveotosts per square mile in the Rocky

1% Embargq Comments at 2, 11-12; ITTA Comments at3.2-1
101 AT&T Comments at 33.
192 Embarq Comments at 13.

1931TTA Comments at 12.
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Mountains in Colorado or Idaho, or on the Aleutislands or Hawait** Indeed, a wire
center with more customers per square mile in rdggeain could be, on balance, more
costly to serve than a less-densely populated eanger in the flatlands.

The current HCM is capable of including cost charastics beyond density.
There is no reason to abandon this capabilityworfaf a simplistic reliance on density

alone.

VIIl. THE QWEST, EMBARQ AND ITTA PROPOSALS

Notably, one of the key things about the Qwest psapexpressed in its
comments is that Qwest’s support for its own prapashardly rock-solid:

The approach offered by Qwest is one way to doahdscomply with the
Tenth Circuit’s directives iQwest Il. Alternatively, Qwest also supports
much of the approach of the Embarq proposal, paatity with the
modifications suggested by the Independent Teleplaoial
Telecommunications Alliance (“ITTA™®

Likewise, Embarg also would appear to settle ferltiTA proposal®
As described in ITTA’s comments,

the ITTA plan incorporates the Broadband and Caofd ast-Resort
Support (BCS) Solution filed by Embarg on Septenit8r2008, but with
one modification — ITTA recommends that the Comioisslecline the
broadband component included in Embarg’s BCS Swiyfind instead
adopt the Broadband Pilot Program (BPP) proposeQ@vogst
Communications on July 9, 2007. ITTA, however,asgr@ modification to
the Qwest BPP: rather than funding the BPP usinmgsa from imposing
the restriction on funding multiple ETC handseld, A proposes that the

1% This is quite apart from the ability of the nomalicarrier serving these locations to supportehes
operations with revenues from urban wire centers.

105 Qwest Comments at 7 (citation omitted).
1% Embarg Comments at 21-22. As MeOPA shows, Embamgiposal would increase its HCL support
seven-fold. MeOPA Comments at 20. It is not clelhat the support would be under the ITTA proposal.
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Commission should instead fund the BPP through abtSF
operations?’

This mosaic of proposals -- as detailed at page®#the ITTA Comments -- must also
be rejected by the Commission. Many of the flaavthe ITTA proposal have already
been discussed.

First, it incorporates a notable feature of thebBmy proposal, echoed by
Windstream?® Embarq would apply the support system in its psapto all federal price
cap companies, regardless of whether they areifadaksas rural or non-rural carrief8.

It remains unclear why the form of federal regulatof interstate services should be a
unifying factor for supporting the provision of Elcservice'’® There is even less
justification for this approach than to simply wmifg the rural and non-rural
mechanisms, which also does not make sense ireth@nd context.

To make matters worse, the ITTA proposal that @Qaed Embarqg would accept
allows rural price cap companitselectto receive support under the non-rural
mechanisni™* This is nothing but self-serving, for what carneould elect talecrease
ts federal support?

The ITTA proposal also does away with statewideraging; for the reasons

7ITTA Comments at i.

19 \Windstream Comments at 4, 7-9.

199 Embarq Comments at 19.

119 see Windstream Comments at 10-11.

M ITTA Comments at 6; see also Embarq Comments 21322

12|T3] also requests that the Commission grant iy K008 waiver petition which would supposedly
allow it to receive support under the HCM. ITSIMments at 2. That, like the ITTA proposal, hatelito
do with the Tenth Circuit remand.
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explained in Section lll., above, the need for vaemter specific support for larger
carriers has not been shown. ITTA would base summdy upon density; this does not
accurately reflect the costs of “high-cost” exchesygas explained in Section VII.B.,
above. ITTA is also not specific regarding the panmability standard, proposing
alternatively using the range of urban basic servates in the Commission sample or the
range of bundled rates. For the reasons setifo@ection V., above, this makes little
sense.

In the end, Qwest’s proposal would increase the sizhe non-rural high-cost
fund by $1.2 billiont** The Embarq and ITTA proposals would add $547iomilin
support that currently goes to wireless carrierth&o$447 million currently received by
price cap carriers under the HCM (for non-ruraliess) and HCL (for rural carriers), for
a total high-cost funding for price cap carriers$$694 million*** All of this without any
showing that these carriers need this level of ettgp order to ensure reasonably
comparable rates in their rural wire centers. €hsedf-benefiting proposals must be

rejected.

IX.  THE VERMONT/MAINE PROPOSAL

Qwest and Embarqg have effectively moved off tpeaposals, with both

expressing preference for the ITTA proposal. VCRe PUC have, by contrast, altered

113 Or $344 million, if AT&T and Verizon are excluded.

14 Embarq Proposal, “Term Sheet” at Table 1.
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their proposal, by substituting “adjusted modelduhsost” for their “net subscriber cost”
comparisort?®
The purpose of this change is to

ensure that the Commission applies Fund suppoytfonkarrier plant
used for supported universal services. Carriexgd) switching and
interoffice equipment facilities are capable of\pding many services in
addition to local exchange service. For examgejers use loop and
interoffice investments to provide DSL and/or brioad services. They
use switching investment to provide enhanced acdlay services in
addition to basic exchange service. ThereforeCinamission should
remove (or “allocate away”) a portion of those fiéieis’ costs from the
cost of supported services.

The Commission can easily remove these costst, Eishould remove a
portion of loop cost revenue requirement from tredet-derived loop
costs. To accomplish this, the Commission shalgdtify the number of
lines which the carrier actually uses to provideaoiband or DSL
services. Next, it should identify the “throughpat bandwidth of the
services provided by each line. The higher theotighput” per line sold,
the larger the percentage of that particular lim@dp costs that should be
removed from costs produced by the loop cost algori This step has
the effect of allocating a portion of the facilgiecosts associated with
broadband services to those services. ...

Similarly, the Commission should remove a portibswitching cost

from “modeled costs.” The number of vertical ocidlary services that
are sold per line should determine the percentagruat of switching cost
removed for cost modeling purposes for basic exgbaervice. After the
Commission removes the appropriate amount of lowpsavitching costs,
it can use the remaining “Adjusted Model-Based €oa$ a surrogate for
rates''

NASUCA agrees that these changes to the cost naoel@lecessary in order to

ensure that only the costs of supported serviaaswe federal suppott’ It appears,

15yT PSB/Me PUC Comments at 12.
118 v/t PSB/Me PUC Comments at 13-14; see also NCTA @ents at 11.

1171t also appears that this allocation of coststiese additional services effectively accountsnftbe
other direction) for the additional revenue oppnities from the services. See MeOPA Commentsé@t 5-
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however, that these changes are better accomplistied reform of the HCM rather

than as a direct response to the Tenth Circuit neina

X. BROADBAND ISSUES SHOULD BE ADDRESSED SEPARATELY.

AT&T’s focus in its comments is on accomplishingadical change in the non-
rural carrier high-cost mechanism, based on iteréies that

[u]niversal service policy as it exists today athothe federal and state

levels is centered on a business model that igydyirhe plain old

telephone service (POTS) model, by which local erge carriers

provide “basic local exchange service” combinedwimterexchange

access” to long distance services, will soon goathg of the slide rule —
an earlier casualty of digital technology.

In the first place, “soon,” in the context of til@g®@mmission’s response to the Tenth
Circuit remand, is far longer than the April 16,1P0deadline to which the Commission
agreed. There are many things that would haveppdén before AT&T’s proposal could
be adopted -- many things beyond the Commissi@tsest to refresh the record on the
non-rural high-cost mechanism. And, indeed, t@plarase Mark Twain, as to POTS, the
rumors of its death are greatly exaggerated\s ITTA states, “The Commission should
not be misled into policies that abandon suppart/éice services™™

NASUCA'’s initial comments reiterated the two keystacles to providing
universal service support to broadband: Firstfalcethat broadband service has not yet

been designated a supported service under 47 UB2E&4(c)(1). Which is not to say

118 AT&T Comments at 2.

119 Seehttp://www.nationalbook.org/twain100.html

1201TTA Comments at 7.
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that broadband could not meet the criteria of taeugg?; NASUCA has supported such
a designatior??

More fundamental, however, is the fact that unberstatute, “[u]niversal service
is an evolving level ofelecommunications services..”**® This Commission has
(incorrectly) found, as AT&T among many others hamgued, broadband is not a
telecommunications service but an information sErviNowhere in AT&T’S comments
is this conundrum addressed, so as to allow uravsesvice support for broadband.

One possible way around this issue would be foCtmission to not explicitly
support broadband, but rather to make provisidmgti-cost support conditional on the
carrier providing ubiquitous broadband, as someloing Embarq here) have
proposed? It is not clear that such regulatory sleight-afad would pass appellate
muster. Equally importantly, many of those commanbn the Embarq proposal reject
the portion of the proposal that would conditioa tRceipt of high-cost support on
making broadband service available. As stated\wg<

The proposed commitment is not necessary to adtresgenth Circuit's

directives inQwest Il. Nor is it clear that it would be appropriate to

condition support for high-cost program serviceshmprovision of

services that are not supported by the high-cagjram. Further, any use

of universal service funds to support broadbandices should be

addressed separately. The mechanisms for pregeamohadvancing

universal access to basic telecommunications s\ghbould not be
formally tied to broadband deployment commitmeaspecially where

121| e., being essential to education, public healtipublic safety [47 U.S.C. § 254(c)(1)(A)]; hagibeen
subscribed to by a substantial majority of residtcustomers through the operation of market at®[d7
U.S.C. § 254(c)(1)(B)]; being deployed in publie@mmunications networks [47 U.S.C. § 254(c)(1)(C)
and being consistent with the public interest, @mence and necessity. 47 U.S.C. § 254(c)(1)(D).

12 NASUCA RD Comments at 16.
12347 U.S.C. § 254(c)(1) (emphasis added).

124 5ee also NebPSC Comments at 4-5; MeOPA Commefitd ht
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the support to be provided is not for the direafppsge of enabling that
broadband deployment and does not recognize andsxlthe costs of
that deployment. Any such commitment only impasssthat providers
who cannot meet that commitment will not only taildeploy broadband,
but also fail to sustain basic telephone servidagh-cost areas, due to
the loss of federal support needed to provide tkeséces?

Further, as stated in NASUCA'’s initial commentsjegi the amount of high-cost support
received by most non-rural carriers, threateningke away that support “would not
likely influence the non-rural carriers in whosealuerritories broadband deployment
has fallen behind that in urban are&8.”

Far better, as the Joint Board, NASUE€Aand others?® have proposed, to
establish a separate broadband fund that woulcorelyoth 47 U.S.C. § 254(b)(2) and
(b)(3)* Certainly, contrary to AT&T, funding for broadlhshould not -- at this time at

least -- supplant support for basic telephone servi

Xl.  CONCLUSION

As NASUCA stated in the initial comments, “The Corssion must arrive at a
support mechanism for non-rural carriers that ménetsequirements of § 254, or face

rejection again in the court$” That task must be accomplished on the timeline

125 Embarq Comments at 19; Qwest Comments at 9; seddalat 17-18.

126 NASUCA Comments at 54; see also 96-45/05-337,, @NASUCA, et al. Comments on Further Notice
of Proposed Rulemaking (November 26, 2008) at 393de also Windstream Comments at 22.

127 NASUCA RD Comments at 16-21.
18 35ee, e.g., ITTA Comments at 5.

129 This would accommodate Windstream'’s proposal ol foroadband infrastructure through grants.
Windstream Comments at 5. See also NCTA Comméds a

130 NASUCA Comments at 67.
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promised to the Tenth Circuit, i.e., by April 1®1®D. Therefore, as previously discussed
by NASUCA®! the Commission should not attempt broader USHmefeithin that
timeframe.

TWC asserts that the non-rural support mechanigmlis“a small component of
the overall high-cost mechanisi¥” To the contrary, the non-rural mechanism is atmos
one-third of the entire high-cost fufid. And only the non-rural fund is subject to the
Tenth Circuit remand. Further contrary to TWC’'sasions, federal stimulus funding for
broadband servi¢# actually underscores the need to reform non-support for voice
service, which will not be impacted by the broadbamding.

NASUCA has provided the Commission with sufficieiata and legal and policy
arguments to allow it to address the concernseffémth Circuit regarding the non-rural
fund. NASUCA has also presented the Commissioh b alternative proposals for a
legally-compliant non-rural high-cost mechanisnottBof the proposals -- in different
ways -- meet the needs of the statute and woulefitre result in a fund that is

sufficient, as required by § 254(e).

1814, at 3.
132 TWC Comments at 3.

133 per USAC's 2008 Annual Report (at 48), non-ruiabdrsements were $1.425 billion out of total high-
cost funding of $4.478 billion.

134 TWC Comments at 4.
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