
, 2009
Honorable Rick Boucher, Chairman, House Subcommittee on Communications, Technology and the Internet

2187 Rayburn House Office Building
Washington, D.C. 20515
Honorable Cliff Stearns, Ranking Member, House Subcommittee on Communications, Technology and the Internet 
2370 Rayburn House Office Building
Washington, D.C. 20515
Re:
Hearing on “Universal Service:  Reforming the High-Cost Fund”  (March 12, 2009).

Dear Representatives Boucher and Stearns:
The House Subcommittee on Communications, Technology and the Internet is to be commended for holding this hearing.  The subject was timely, given the current state of the Nation’s economy and the current stimulus commitment for deployment of broadband services.
  As Rep. Waxman stated in his opening statement, “[T]he goals of universal service are as important now – in the age of broadband – as they have ever been.”
  The National Association of State Utility Consumer Advocates (“NASUCA”) and its members
 submit these comments in response to the testimony provided at that hearing, and request that these comments be included in the record of the hearing.  At the hearing, there was testimony from a wide spectrum of interests – key portions of which testimony NASUCA opposes.  But there are many other of the positions expressed at the hearing that NASUCA supports.  The testimony also shows that the issues of universal service and intercarrier compensation are inextricably linked.  
NASUCA members represent not only the consumers who are supposed to benefit from universal service programs, but also those who pay for that support.
  In that context, NASUCA would highlight its position on the following issues.

Rep. Waxman stated, “[W]e need a Universal Service Fund that supports the broadband networks of the future, uses public money wisely and efficiently, and spreads responsibility for the program as equitably as possible.”
  NASUCA strongly endorses these views, and agrees that the questions posed by Rep. Waxman are crucial.
  
NASUCA agrees with the testimony of Mr. Carlson that, today, broadband and mobile services are “must-haves.”
  If broadband is to be a supported service, however, it is appropriate for broadband to also provide support.
  Indeed, assessments on broadband services could be targeted to the broadband fund.  There have also been proposals to assess intrastate revenues for the federal USF
; this requires careful consideration of the impact on state universal service fund efforts.  

NASUCA would point out, however, that support for broadband and wireless networks does not obviate the need to support high-cost traditional telephone services
, or to ensure that traditional telephone services in rural areas are reasonably comparable to – and reasonably comparably priced to – services in urban areas.
  This was a key goal of the Telecommunications Act of 1996,
 and should continue to be the goal of federal universal service policy.  NASUCA therefore does not support the view that providing broadband service should be made a condition of the receipt of any federal high-cost universal service support.
 
NASUCA supports Mr. Carlson’s recommendation that we avoid “single winner” solutions.
  That is consistent with the proposal to support traditional wireline, mobile and broadband services as three separate funds, as recommended by the Federal-State Joint Board on Universal Service (“Joint Board”).
  On the other hand, the notion that auctions can supplant the current universal service mechanisms ignores the differences among the services; auctions across all telecommunications service would wreak havoc on all three services.
  But auctions would have use for currently unserved areas, especially for wireless and broadband service.

If separate funds are adopted, each fund should have its own standards that must be met by carriers and service providers that wish to take from the specific fund.  Such minimum standards for ETCs are even more important under the current unified fund.
  This especially includes enforcing carrier-of-last-resort (“COLR”) obligations for all ETCs.
 

In the absence of such separate funds that recognize the functional differences among services, it does not make sense to support multiple connections for every household.  NASUCA has long advocated that the USF support only a single connection per household; the Joint Board recommended supporting a single connection back in 2004.
  But Congress has continually prohibited the implementation of such a restriction,
 despite Rep. Waxman’s sentiments to the contrary.

In the absence of separately-directed funds and in the absence of a single-line restriction, it is especially important that the so-called “identical support” rule be eliminated.
  That rule calculates support for competitive eligible telecommunications carriers (“ETCs”) based not on their own costs, but on the costs of the incumbent.  There is substantial support for eliminating the identical support rule,
 among all but those who benefit from the rule…. mostly wireless carriers.  NASUCA agrees with Mr. Davis that the high-cost fund should not subsidize competition
; thus NASUCA’s position has been that, at the very least, support for CETCs should be capped at the level provided to the incumbent. 
Mr. Carlson’s assertion that his company (U.S. Cellular) uses its USF receipts “to make investments that we would not otherwise make…”
 may be true.  But data presented to the FCC showed that wireless carriers not receiving federal USF dollars are just as active in those portions of the country as wireless carriers receiving such support.
  Thus Mr. Carlson’s assertion that the FCC-imposed cap on competitive ETC funding has been “enormously harmful to rural Americans”
 lacks credibility.  
AT&T’s Mr. Lubin stated, “[H]igh-cost funding has increased 54% in the last five years -- and is racing to exceed that level.”
  The facts are that in 2004, total high-cost funding was $3.468 billion; in 2008, funding was $4.428 billion, an increase of 28%.
  Most of the growth has resulted from payments to wireless carriers providing service in areas already served by wireline carriers.
  But AT&T itself received more than $211 million in support throughout the country in 2007. 
NASUCA also disagrees with some of the witnesses in regard to the use of statewide vs. wire center averaging for the purposes of calculating universal service support.
  Mr. Davis from Qwest focuses on the supposed inequity of the “fact” that, Qwest (despite the rural nature of its territory) “[i]n 2009 is projected to receive approximately $25 million in support from the high cost fund….”
  In truth, the $25 million comes only from the “high-cost model” portion of the fund; in 2008, Qwest received a total of $75 million from the whole high-cost fund. 

That slight inaccuracy aside, the key issue is not that “support to high-cost areas should not depend on the type of company providing the service or the type of technology used….”
  The key issue is that support should depend on the size of the company providing the service.  Companies like Qwest and Verizon and AT&T should be able to support their service to rural areas with their services in urban areas.
  Qwest’s notion of a “company-neutral” support mechanism is an excuse to increase its support; according to Qwest in an FCC filing, its proposal, if applied to all non-rural companies would increase the amount of support provided to non-rural eligible telecommunications carriers (‘ETCs’) by about $1.2 billion.
  And more than $140 million of that increased amount would go to Qwest. 
Mr. Davis states that the current means of support is not sustainable because of the inroads of competition in the large carriers’ urban territories.
  But we have not seen at the state level any significant push from the large carriers to increase their rural rates in response to this supposed loss of support.

Smaller (but still very large) carriers echo Mr. Davis’ proposals to give themselves more support.  Mr. Gerke from Embarq has the same concerns as Mr. Davis, but would target support to even smaller areas, the “most rural” portions of a rural wire center.
  
The premises of these argument are superficially appealing: 

· Competition prevents low-cost wire centers from subsidizing high-cost wire centers; 

· And competition prevents low-cost portions of a wire center from subsidizing high-cost portions of the same wire centers. 

These premises are presented as “facts.”  It is, therefore, appropriate for those “facts” to be subject to questions.

· To what extent is there real competition in low-cost wire centers that is not present in high-cost wire centers?

· To what extent is there real competition in low-cost portions of “high-cost” wire centers that is not present in high-cost portions of those wire centers?

All we have here is speculation; there are no hard answers to these questions. 
Mr. Gerke used examples of Embarq exchanges in Indiana and Virginia to make his point.
  In earlier USF discussions, Embarq has used Florida, Kansas Minnesota, Ohio and Texas exchanges as examples of areas that need federal support.  

If intracompany support for rural rates were declining, one would expect there to be moves to increase rates in the high-cost wire centers and portions of wire centers in, for example, the states identified by Embarq.  That does not appear to be happening.  It may simply be that it is easier for Embarq and the other companies to attempt to convince a national Joint Board, the FCC, and Congress, to assist it with universal service funds than it is for Embarq to seek rate increases in these states for these wire centers and portions of wire centers.  What we also do not see, however, is the other phenomenon one would expect in a competitive environment:  There are no moves to reduce carriers’ service rates in the urban exchanges where they supposedly face competition.
Focusing for a moment on the Ohio example used by Embarq, the Company complained about the fact that the Embarq Reinersville “high-cost” wire center in rural southeastern Ohio receives no support despite its high modeled cost.  But a few facts put the lack of support into context:  First, in Ohio, in 2002 Embarq (then known as Sprint) voluntarily “opted-in” to a regulatory plan that capped basic service rates throughout its territory, giving total pricing flexibility for most other services.  Subsequently, Embarq has received permission from the Public Utilities Commission of Ohio (“PUCO”) to raise its basic service rates in some exchanges, again as a result of supposed competition.  Thus Embarq does not appear to be moving toward removing the supposedly unsustainable “cross-subsidy” on the state level.  There is, therefore, no reason why the federal USF should pick up the slack.

Second, there appears to be another reason why Embarq does not seem to want to restructure its rates on the state level, in Ohio at least:  As calculated from its annual reports to the Public Utilities Commission of Ohio, over the five years 2003-2007, Embarq’s earned return on equity was 35.20%.  In 2007 alone, Embarq’s earned return on equity in Ohio was 42.58%!  Thus Embarq’s service offerings in Ohio are a very good investment.  Despite this, Embarq currently receives $500,000 a year in federal high-cost support in Ohio.
Thus although it may be possible to eliminate the distinction between rural and non-rural companies for the purpose of determining universal service support,
 it does not make sense to ignore the very real differences between large companies and small companies.  These differences were highlighted in the 2000 study, “The Rural Difference.”
  The differences continue today.

That said, NASUCA does not agree with all of the positions taken by the representatives of the small telephone companies.  For example, Mr. Hale talked about three sources of cost recovery (end-user rates, access charges, and universal service) and said that if one of these sources, such as access charges, is reduced, there must be replacement from one of the other sources.
  This overlooks the fact that most of these sources of revenue have little relationship to costs; an automatic revenue replacement mechanism is not necessary to ensure that rural rates and services are reasonably comparable to urban rates and services. 
On the other hand, NASUCA agrees with Mr. Hale that carriers that use other carriers’ networks should pay for the use of those networks.
  This is true regardless of whether the calls are traditional voice calls or their new equivalent, voice over Internet protocol (“VoIP”).  These issues also include fixing the so-called “phantom traffic” problem,
 and addressing traffic stimulation schemes.

AT&T’s Mr. Lubin notes his company’s long-standing advocacy for intercarrier compensation reform.
  What he does not reveal, however, is that AT&T’s most recent proposal was to set uniform intercarrier compensation rates at levels that are substantially below the costs of many smaller carriers.
  AT&T’s proposal would have a devastating impact on those carriers’ customers’ rates, and would also have increased the drain on the USF.
  AT&T and Verizon, as the largest providers of interexchange service, would have been the main beneficiaries of the AT&T proposal. 
Another area where some of the witnesses are mistaken is their support for changing the current USF assessment mechanism from one based on revenues to one based on numbers (or connections).
  The assertions that the revenue-based mechanism is broken are just flat-out wrong; as NASUCA has shown the FCC over and over again, the level of interstate and international revenues has been remarkably stable over the last six years or so.  The attached chart demonstrates this, and also demonstrates that growth in the assessment factor is attributable to growth in the fund requirements.  If fund growth is constrained, and revenues are equitably assessed, the contribution factor should remain within a reasonable range.  Some say that the current mechanism leads to arbitrage; but unless every number or every connection is assessed equally,
 a numbers-based mechanism will have the same result.  A revenue-based mechanism has some relationship to the assessed customer’s use of the network, but a numbers-based mechanism assesses customers based on their mere access to the network, which is fundamentally unfair.
  Mr. Lubin’s assertion that under AT&T’s (and Verizon’s) numbers-based proposal filed at the FCC, most residential customer would experience a decrease in their USF charges,
 ignores the many problems with that study.
  Mr. Tauke’s claimed benefits for the numbers-based mechanism -- that a numbers-based mechanism puts more of the contribution mechanism on business services and would not vary from month to month
 -- are not inherent to either a revenues-based or a numbers-based mechanism, but depend on how the mechanism is structured. 

Finally, NASUCA would emphatically disagree with Mr. Wallstein’s view of the USF.  He says that eliminating the high-cost fund would only decrease telephone penetration by one-half of one percent.
  But the purpose of the high-cost fund, as directed by Congress, is to ensure that, compared to urban customers, rural customers have reasonably comparable services at reasonably comparable rates.  If the high-cost fund were eliminated, rural customers’ rates would rise to levels that are not comparable to those of urban customers’; the fact that demand for telephone service is inelastic means that the rural customers would retain their service and pay those higher rates.  That is not what Congress intended, however.  Which is not to say that the current programs are appropriately targeted; nonetheless, under the current system most rural rates and services are “reasonably comparable” -- albeit not identical -- to those found in urban areas.
.

Mr. Turner provides a valuable and detailed review of how the high-cost USF provides support on a per-line basis.
  This review shows that there are many lines of many carriers -- mostly non-rural carriers -- that receive minimal amounts of support.
  Thus this support could be withdrawn and would not likely yield rural rates that are not reasonably comparable to urban rates.  Where NASUCA differs with Mr. Turner is in the presumption that rate increases of $20 per month (resulting from withdrawing per-line support in that amount) would yield reasonably comparable rates.  To NASUCA’s knowledge, no comprehensive review of rural carrier rates has been done.  On the non-rural carrier side, however, in 2006 NASUCA presented to the FCC a census of over 11,000 wire centers nationwide, including their rates.
  The analysis in that report shows unquestionably that an increase of $20 per month in rural rates would yield rates that are not reasonably comparable to urban rates.
  

In conclusion, NASUCA strongly supports requirements of accountability and transparency for the federal universal service fund, especially for the high-cost portion of the fund.
  Such accountability should not require sacrificing effectiveness, however:  NASUCA also strongly supports making the current exemption from the Anti-Deficiency Act permanent.

NASUCA and its members thank the members of this subcommittee and the entire Committee on Energy and Commerce for their focus on these matters that are crucial to millions of consumers across the Nation.  We appreciate the subcommittee’s consideration of NASUCA’s views. 

/s/  David C. Bergmann
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, OH 43215-3485

614.466.8574; Fax 614.466.9475

bergmann@occ.state.oh.us
Chair, NASUCA Telecommunications

Committee
CC:  Honorable Henry A. Waxman, Chairman, House Committee on Energy and Commerce; Honorable Joe Barton, Ranking Member, House Committee on Energy and Commerce; members of House Subcommittee on Communications, Technology and the Internet
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� American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009) (“Recovery Act”). 


� Waxman Statement at 1. 


� NASUCA is a voluntary association of advocate offices in more than 40 states and the District of Columbia, whose members are designated by state laws to advocate for utility consumers (primarily residential customers), and which operate independently from state utility commissions.  


� See Waxman Statement at 1. 


� Id. 


� Id. at 1-2. 


� Carlson Testimony at 5. 


� See Hale Testimony at 16; Gailey Testimony at [4].  NASUCA disagrees with Mr. Turner’s position that residential broadband connections should not be assessed for the USF (Turner Testimony at 27), because otherwise traditional wireline connections will be assessed to pay for broadband improvements.  


� See Boucher Statement at [1]. 


� Gerke Testimony at 2.


� Thus although, as discussed below, there is much in Mr. Turner’s testimony that NASUCA supports, we oppose the proposal that “[t]he principal goal of the USF should be to support the deployment of, and consumer access to, next-generation, future-proof, high-speed Internet infrastructure.”  Turner Testimony at 3.  The reliability and usefulness of this “19th century technology” (id.) cannot be denied, and should not be supplanted by forcing consumers to migrate to VoIP or other broadband applications, by removing support for POTS and thereby drastically increasing its price.


� 47 U.S.C. § 254. 


� Past Chairman of the FCC Kevin Martin included such a requirement in a proposed decision on which the FCC sought public comment.  NASUCA’s comments, among others, showed that the requirement would not help customers of large companies that receive little universal service funding, who nonetheless are among those lacking access to broadband service.


� Carlson Testimony at 13.


� See � HYPERLINK "http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07J-4A1.pdf" ��http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07J-4A1.pdf�. 


� For example, wireless service remains dependent on the existence of the wireline network.  If the incumbent wireless provider ceased to offer service, the wireless carrier would be out of luck, despite its being the winner in a USF auction.  See Hale Testimony at 19-20.  The paper attached to Mr. Wallstein’s testimony shows, contrary to the views in his testimony, that reverse auctions would not work in the U.S. as a means to replace the current high-cost fund.


� See Davis Testimony at 18; Tauke Testimony at 6.


� See Boucher Statement at [2]; Hale Testimony at 15.


� Gerke Testimony at 1.


� Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Recommended Decision, 19 FCC Rcd 4257, ¶ 68.  


� See Consolidated Security, Disaster Assistance, and Continuing Appropriations Act, 2009, Pub. L. No. 110-329, 122 Stat 3574, 3575 (2008).  


� Waxman Statement at 2. 


� Separate funds and/or a single-line limitation render moot Mr. Carlson’s concerns about portability of support.  Carlson Testimony at 13. 


� Waxman Statement at 1; Gailey Testimony at [4]; Hale Testimony at 16; Tauke Testimony at 6; Turner Testimony at 8. 


� Davis Testimony at 6, 13-15.


� Carlson Testimony at 15.


� See June 13, 2007 ex parte filing in FCC Docket WC 05-337 by Criterion Economics, LLC (“Criterion”), accessible at � HYPERLINK "http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519527530" ��http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519527530�.  Based on a detailed regression analysis, Criterion found “no statistically significant relationship between subsidies and either the availability of wireless service or the number of carriers offering service.”  Criterion ex parte (June 13, 2007) at 3.  Likewise, Criterion found that the USF dollars that go to wireless ETCs “do not promote lower prices in high costs areas [sic], and their effect on availability is at best indirect and highly attenuated.”  Id. Cite Criterion study


� Carlson Testimony at 15.


� Lubin Testimony at 2; see also id. at 5-6; Tauke Testimony at 9-10. 


� Source:  FCC Monitoring Reports. 


� The “poster child” for this phenomenon is Mississippi, where in 2008 the AT&T affiliate received $93 million out of the $128 million in high-cost support given to the state’s incumbents, but CETCs received $161 million to provide largely duplicative service.


� Tauke Testimony at 8-9.


� Davis Testimony at 5.  


� Id. at 6. 


� Which is not to say that the woefully outdated model used to calculate non-rural carriers’ support does not need updating.  See Carlson Testimony at 11. 


� Qwest ex parte (May 5, 2008), cover letter at 2, accessible at � HYPERLINK "http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520008139" ��http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520008139�.  An earlier Qwest proposal would have increased the USFby $1.9 billion. 


� Davis Testimony at 10-11. 


� Gerke Testimony at 4.  Notably, Embarq itself will likely soon be part of an even larger carrier with its purchase by CenturyTel.  


� Gerke at 5. 


� See Boucher Statement at [2].


� Rural Task Force White Paper No. 2, The Rural Difference (2000).


� Hale Testimony at 9-10.  Mr. Hale does not acknowledge that he is proposing to use the interstate subscriber line charge (“SLC”) and USF to make up for lost intrastate revenues.


� Id. at 13. 


� Waxman Statement at 1. 


� Davis Testimony at 16.


� Lubin Testimony at 6; see also Tauke Testimony at 10-11.  


� See Attachment to Lubin Testimony. 


� See Tauke Testimony at 11. 


� Lubin Testimony at 3. 


� The FCC has heard requests for special treatment for many different types of numbers.  Some of those requests may be meritorious (such as exemption for free Community Voice Mail service), but this only illustrates the complexity of any numbers-based mechanism.  See Tauke Testimony at 10.


� See Hale Testimony at 18.


� Lubin Testimony at 6. 


� See NASUCA FCC filing (September 30, 2008), accessible at � HYPERLINK "http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520172973" ��http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520172973�.  


� Tauke Testimony at 10. 


� Wallstein Testimony at 1. 


� Turner Testimony at 9-19.  


� See id. at 17-19.  In one respect at least, the “per-line” support numbers are slightly misleading.  The “high-cost model” support program, despite being based on the non-rural carrier’s average state-wide costs, nonetheless targets support to specific exchanges.  Thus using the total lines in the state to calculate per-line support may be inaccurate.  But the large non-rural carriers should, as discussed above, be able to support their rural lines from the total company operations within the state. 


� In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, High-Cost Universal Service Support, WC Docket No. 05-337, Comments of the National Association of State Utility Consumer Advocates (March 27, 2006); accessible at � HYPERLINK "http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6518332039" ��http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6518332039�. (This is just the main body of the comments; the datasets are also available.) 


� It appears that Mr. Turner picked this number because wireline rates of this magnitude would be reasonably comparable to broadband rates plus “full-featured VoIP service.”  Turner Testimony at 14-15.  This strategy of increasing telephone rates in order to encourage broadband adoption is reminiscent of the telephone companies’ attempt to increase the price of basic service in order to “encourage” customers to migrate to service bundles, and of the notion that, if only residential rates were raised, there would be more competition for residential customers.  Clearly these are not unalloyed benefits. 


� Waxman Statement at 2; Carlson Testimony at 10.


� Boucher Statement at [2]; Gailey Testimony at [5].
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